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I. TI1e legitimate expectation would not override the statutory provision. The doctrine of legitimate 
expectation .can not be invoked for creation of posts to facilitate absorption in the offices of the regular 
cadres/non cadres. Creation of permanent posts is a matter for the employer and the same is based on policy 
dec-ision. 

2. While transferring any development project and its manpower to revenue budget the provisions 
provided in the notifications, government orders and circulars quoted earlier must be followed. However, it 
is to be rem em be red that executive power can be exercised only to fill in the gaps and the same cannot and 
should not supphnt the law, but only supplement the law. 

3. Before regularization of service of the officers and employees of the development project in the 
revenue budget the provisions of applicable "Bidhimala" must be complied with. Without exhausting the 
applicable provisions of the "Bidhimala" as quoted above no one is entitled to beregu!arised in the service 
of revenue budget since those are statutory provisions. 

4. TI1e appointing at'thority, whi!eregularising the officers and employees in the posts of revenue 
budget, must comply with the requirements of statutory rules in order to remove future compli<:ation. The 
oft>cers and employees of the development project shall get age relaxation for participation in selection 
process in any post of rev~nue budget as per applicable Rules. 

5. A mandamus can not be issued in favour of t'"Je employees directing the government and its 
instrumentalities to make anyone regularized in the pennanent posts as of right. Any appointment in the 
posts described in the schedule of Banglader.h Civil Service Recmitment Rules, 1981, Gazetted Officers 
(Depanme"t of Live Stock ~:en•ice) Recruitme!;t Rules, 1984 and Non-gazertedEmployees (Department of 
Live Stock Service) Recruitment Rules, 1985 bypassing Public Service Commission should betreated as 
back door appointment and such appointment shculd be- stopped. 

,_,,To become a men•ber of the service ln a 51..1bstantive ca}J._,chy~ appointment by the President of 
the Republic shall be preceded by selection by a direct recruitment by the PSC. The Government has to 
make appointment according to recruitment Rules by open competitive examination u'lroug,'l the PSC. 

7. Opportunity shall be given to eligible persons by inviting applications through puhiic 
notification and appointment should be made by regular recruitment through the prescribed agency 
following legally approved method consistent with the requirements oflaw. 

8. It is not the role of the Courts to encourage or approve appointments made outside the 
constitutional scheme and statutory provisions. It is not proper for the Courts to direct absorption in 
permanent employment of those who have been recruited without following due process of selection as 
envisaged by the constitutional scheme. 
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IN THE SUPREME COURT OF BANGLADESH 
APPELLATE DIVISION 

PRESENT: 

Mr. Justice Syed Mahmud Hossain 

Chief Justice 

Mr. Justice Muhammad Imman Ali 

Mr. Justice Hasan Foez Siddique 

Mr. Justice Mirza Hussain Haider 

Ms. Justice Zinat Ara 

Mr. Justice Abu Bakar Siddiquee 

Mr. Justice Md. Nuruzzaman 

CIVIL APPEAL N0.460 OF 2017 with 

CJVILREVIEWPETITIONN0.181 OF2018. 

(From the judgment and order dated 07.09.2016 passed by the High Court Division in 
Writ Petition No.7166 of2015 and judgment and order dated 21.08.2017 passed by the 
Civil Petition for Leave to Appeal No.J790 of2017.) 

T!le Secretary, Minist:y of fisheries and Livestock & others: Appellan.ts. 
(In C.A.No.4GO/J7) 

The Secret81')'1 Ministry of Fisheries and Livestock & ot1.ers: Petitioners. 

,L•,t-dur Razzak and others 

Ashraf~Uz-Zaman others 

For the Appellants 
(In C.A.No.460fl7) 

For the Petitioners 
(In C.RP.No.ISL'I8) 

For the Respondents 
(In C.ANo.460/l7) 

For the Respondents 
(In C.R.P No.I S 1/18) 

=Versus= 

(ln C.R.P.No.l81!18) 

Respoad0nts. 
(!.;-. CANo.460/! ?, 

Respondents. 
(i<• C.R.f' .. !,;-o.JSl/18) 

Mr. Mahbubey Alam, Aitomey General, 
with Mr. Bis"''ajit Debnath, D.A.G & l\1r. 
Samru-andra Nath Bis\Yas, D.A.G, 
instructed by Ms. Mahmuda 
BegumA.dvocate-on·Record. 

Mr. Mahbubey Alam, /.ttorney General, 
wit.l-:1 Mr. Biswajit Debnath, D.A.G & Mr. 
Samarandra Nath Biswas, D.A.G, 
instructed by Ms. Mahmuda Begum, 
Advocate~on-Record. 

Mr. Rokanuddin :vfahmud, Senior 
Advocate ,with lvlr. N.K. Saha, Senior 
Advocate instructed by Ms. Madhurnalati 
Chowdhury Barua. Advocate-on-Record. 
Mr. Probir Neogi, Senior Advocate 
instructed by Ms. Madhumalati 
Chowdhury Barua, Advocate·on·Record. 

Date of hearing 
Date of judgment 

2404.2019, 08.05.2019, 21.05.2019 & 22.05.2019. 
02.07.2019. 
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Since the provisions of "Bidhimalas" are statutory provisions the 

authority O'Oncerned must comply with the provisions of the "BidhimaThs" 

as quoted earlier before regularization of absorbed officers and employees 

in the revenue set up. However, this Court, is bound to insist the 

GoYernment making regular and proper recruitments and is bound not to 

encourage or shut its eyes to the persistent transgression of the rules of 

regular recruitment. No court can direct the Government or its 

instrumentalities to regularize the sef\"ice of the officers and employees of 

the development project in the revenue budget in the cases where statutory 

requirements have not been fulfilled. Regularization cannot be claimed as a 

matter of right. It is statutory requirement that opportunity shall be given to 

eligible persons by public notification and recruitment should be according 

to the valid procedure and appointment should be of the qualified persons 

found fit for appointment to a post or an office under the Government. 

When the High Court Division is approached for relief by filing writ 

petition, necessarily the High Court Divisi~n has to ask itself whether the 

person before it had any legal right to be enforced or not. It can not be 

directed to devise ' :1ird mode of selection. 

Accordingly, it is observed that: 

l. The legitimate expectation would not override the statutory 

provision. The doctrine of legitimate expectation can not be 

invoked for creation of posts to facilitate absorption in the offices 

of the regular cadres/non cadres. Creation of permanent posts is a 

matter for the employer and the same is based on policy decision. 

~~ 
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2. While transferring any development project and its manpower to 

revenue budg.et the provisions provided in the notifications, 

government orders and circulars quoted earlier must be followed. 

However, it is to be remembered that executive power can be 

exercised only to fill in the gaps and the same cannot and should 

not supplant the Jaw, but only supplement the Jaw. 

· 3. J!efore regularization of service of the officers and empJoyeeii of 

the development project in the revenue budget the provisions of 

applicable '"Bitlhirnala'" must be complied with. Without 

exhausting the applicable provisions of the "Bidhimala" as 

quoted above no one is entitled to be regularised in the service of 

revenue budget since those are statutory provisions. 

4. The appointing authority, while regularising the officers and 

employees in the posts of revenue budget, must comply with the 

requirements of statutory rules in order to remove future 

complication. The officers and employees of the development 

project shall get age relaxation for partieipation in selection 

process in any post of revenue budget as per applicable Rules. 

5. A mandamus can not be issued in favour of the employees 

directing the government and its instrumentalities to make anyone 

regularized in the permanent posts as of right. Any appointment 

in the posts described in the schedule of Bangladesh Civil Service 

Recruitment Rules, 1981, Gazetted Officers (D~partment of Live 

Stock Service) Recruitment Rules, 1984 and Non-gazetted 

Employees (Department of Live Stock Service) Recruitment 

Rules, 1985 bypassing Public Service Commission should be 

• 
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treated as back door appointment and such appointment should be 

• stopped. 

6. To become a member of the service in a substantive capacity, 

appointment by the President of the Republic shall be preceded 

by selection by a direct recruitment by the PSC. The Government 

has to make appointment according to recruitment Rules by open 

competitive examination through the PSC. 

7. Opportunity shall be given to eligible persons by inviting 

applications through public notification and appointment should 

be made by regular recruitment through the prescribed agency 

following legally approved method consistent with the 

requirements of law. 

8. It is not the role of the Courts to encourage or approve 

appointments made outside the constitutional scheme and 

statutory provisions. It is not proper for the Courts to direct 

absorption in permanent employment of those who have been 

recruited without following due process of selection as envisaged 

by the con +itutional scheme. 

In view of the discussion made above and since it is not apparent 

from the judgment of the High Court Division and other materials available 

in the record that the procedure provided in the Government notification, 

circulars or orders and the process of appointment indicated in the 

"Bidhimalas" 1995 or 2005 have been followed duly for appointing the 

writ petitioners and that they are no longer in service in view of terms of 

appointment letters and contracts, the direction of the High Court Division 
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to absorb/regular~se their service gi·v~ng comir:uity of the S;if:":e cc.n i1ot be 

approved. So, the S3Jne is set aside. 

In the light of the observation made above, the appeal and review 

petition are disposed of. 

Til."' znd Juh·. 2019. 
, •.• :·.-.·.:..cds· 1 i71'1' 
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J. 
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